
IN THE CIRCUIT COURT FOR THE SIXTEENTH JUDICIAL CIRCUIT 
KANE COUNTY, ILLINOIS 

Case No 01-L--604 . ,._. 
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INDIAN CREEK BNSFRAILWAY 
DEVELOPMENT COMPANY, APR 2 5 2018 

COMPANY, etc., et al. 
Frt,C:D Cr(! 

[, r - r• ') 

Plaintiff(s) Defendant( s) File Stamp 

ORDER 

This matter came on for a bench trial on the Third Amended Complaint of plaintiffs 

(ICDC et al) and the Answer of defendant (BNSF), and the court heard the sworn testimony of 

witnesses, and considered other evidence duly admitted. The court now finds and orders as 

follows: 

INTRODUCTION 

A 1. This matter came on for bench trial on plaintiffs' claims for damages for trespass, 

nuisance, negligence, and willful and wanton conduct, relating to a 1993 train crash involving a 

spill of diesel fuel from the tank(s) of defendant's locomotive that plaintiff claims contaminated 

their adjacent property. 

A2. The court heard testimony of witnesses for the respective parties, including 

consultants and expert witnesses, and received into evidence numerous stipulated "joint" 

exhibits, including the reports of such consultants and expert witnesses. Other exhibits were 

offered and admitted into evidence by either plaintiff or defendant, without such joint stipulation. 
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A3. The court as the trier of fact in a bench trial considers all the evidence without

regard to who produced it. The court considers facts proven by the evidence or reasonable

inferences drawn from the evidence. The trier of fact may use common sense gained from his

experience in life, when appropriate, in evaluating what the court has heard. Importantly, the

court judges the credibility of witnesses and determines the weight to give to their testimony. In

doing so, the court considers the witness's ability and opportunity to observe, his or her memory,

manner, interest, bias, qualifications, experience, and any inconsistent statement or act by the

witness concerning an issue important to the case. The court's decision must not be based on

speculation, prejudice or sympathy. The court must consider only admissible evidence.

A4. The court heard witnesses give opinions about matters requiring special knowledge

or skill. The court has judged this testimony in the same way the court judges the testimony of

any other witness. The fact that such person has given an opinion does not mean that the court is

required to accept it. The court gives the testimony whatever weight it deserves, considering the

reasons given for the opinion, the witness's qualifications, and all the other evidence in the case.

AS. A verbatim transcript was taken so an exhaustive recitation of the testimony and

evidence is unnecessary. The record is available for any reviewing court to make its evaluation

and determination.

A6. After the proofs were closed, the court received from each party a proposed Findings

of Fact and Conclusions of Law. Plaintiffs filed a motion to strike portions of defendant's

proposed Findings and Conclusions that was taken with the case. The matter has been under

advisement while the court has reviewed the trial transcript, the documentary evidence including

'experts' and consultants' reports, the pleadings, and the aforesaid proposed Findings of Fact and

Conclusions of Law.
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A7. The court has determined that the plaintiffs proposed Findings of Fact and

Conclusions of Law, for the most part, accurately summarizes the testimony and evidence

regarding the history of the investigation from 1993 to 2013 (see, for instance, plaintiffs FF 1-

11, 15-18, 20-29, 31-34, 37-39, 42-53, and 55-61). However, that history fails to carry plaintiffs

burden of proof with regard to the issues of breach of duty, proximate cause, damages, and other

issues (as stated in defendant's proposed Findings and Conclusions, par. 2). In order to find that

plaintiff carried its burden of proof on those issues, the court would have to rely on inferences

from circumstantial evidence of proximity to the spill, speculative testimony of plaintiffs

experts as to an explanation for heavy fuel oil found on plaintiffs' property, suspect

interpretation of defendant's consultants' chemical forensics by plaintiffs experts, and

speculation.

A8. The court has therefore determined that plaintiff has failed to carry its burden of

proof with regard to liability, for the reasons stated in defendant's Findings of Fact and

Conclusions of Law, as hereinafter adopted.

A9. The court has also considered the possibility that the circumstantial evidence of

proximity and plaintiffs experts' interpretation of the hydro geological and chemical forensics

together suggest that there may be a mixture of diesel fuel #2 that migrated from the 1993 train

accident and heavier fuel oil of unknown origin on and under plaintiffs property. That

possibility would indicate to the court that there is a mix of contaminants, some of which

defendant would be responsible for, and some of which plaintiff or its predecessors would be

responsible for. Plaintiff has not presented any evidence of any percentage or division of the

applicable responsibilities that would aid the court in apportioning liability.' In fact, 'the -
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percentage of diesel #2 found on plaintiffs' property was minimal, according to defendants' 

experts. 

AlO. Similarly, ifthe court were to find that there was, in fact, a significant amount of 

diesel fuel #2 in a mixture on plaintiffs' premises, the plaintiff has only offered a "dig and haul" 

remedy costing approximately $6 million, such that if the court were to apportion that cost 

between the parties based on an arbitrary percentage, it would be error or an abuse of discretion. 

The burden is on the plaintiff to establish a reasonable basis for computing damages. Gill v. 

Foster, 157 Ill. 2d 304 (1993 ). So, in addition to the court's decision regarding liability, the 

court also adopts (for the most part) defendant's proposed findings and conclusions regarding 

damages. The remedy sought should have been considered in context with other, less onerous, 

less disruptive, less expensive, and possibly equally as effective, remedies. Other remedies were 

mentioned by plaintiffs' witnesses, but those other remedies were not studied, presented, opined 

about, or costed out in any meaningful manner. 

All. For the above reasons, and for the reasons stated hereinafter, the court adopts and 

re-states, in large part, the Findings and Conclusions of defendant BNSF, as its ruling on liability 

and damages. The court will use the same paragraph numbers used in defendant's proposed 

findings and conclusions, and where the court does not adopt a particular paragraph or part 

thereof, that non-adopted paragraph or part will not be restated but will indicate "[deleted]" or 

"[portion deleted]" after the number. 

SUMMARY OF THE COURT'S JUDGMENT 

. ' I 

1. The Court enters judgment for defendant BNSF on all of plaintiffs' claims. The 

Court further enters judgment for BNSF on plaintiffs' requests for injunctive relief, which were 
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previously stayed. Based on the evidence introduced at trial, the Court finds that plaintiffs have 

failed to sustain their burden of proof on the elements of their alleged causes of action. 

2. As described in the following Findings of Fact and Conclusions of Law, plaintiffs 

failed to prove by a preponderance of the evidence: (i) that petroleum contamination released in 

the subject 1993 accident migrated to or is on plaintiffs' property; (ii) that petroleum 

contamination found on plaintiffs' property is from the 1993 accident; or (iii) that petroleum 

contamination found on plaintiffs' property has caused any recoverable damage to plaintiffs. 

FINDINGS OF FACT 

3. The parties presented expert witnesses to testify on the following topics: (i) 

geology, hydro geology and migration of environmental contamination; (ii) forensic 

geochemistry and "fingerprinting;" (iii) environmental investigation techniques and standards; 

(iv) the reasonable remediation (if any) necessary for petroleum contamination discovered on 

plaintiffs' property; and (v) the appraisal and valuation of plaintiffs' property. 

4. [Portion deleted]. The Court finds that all experts presented at trial are qualified 

to render opinions in their respective areas of expertise. Where the parties' experts disagree on a 

material issue, the Court will indicate which expert's opinion the Court finds more persuasive 

and compelling for purposes of making its findings of fact. 

Subjects of Plaintiffs' Claims and the Court's Pretrial Summary Judgment 

5. Plaintiffs' claims arise out of a locomotive accident on January 20, 1993, on 

railroad tracks adjacent to plaintiffs' property. (Third Amended Complaint ("TAC"), if 3). 

Plaintiffs allege that diesel fuel and other petroleum products were discharged from the 
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locomotives, and migrated and continued to migrate onto and under plaintiffs' adjacent property.

(TAC, iii/ 7, 8).

6. Plaintiffs assert claims for trespass (TAC, Count I), nuisance (TAC, Count II),

negligence (TAC, Count 111)and willful and wanton conduct (TAC, Count IV). Prior to trial, the

Court entered summary judgment for BNSF on certain claims and alleged damage elements.

Specifically:

(a) Judgment was entered for BNSF on Count IV for willful and wanton

conduct to the extent that it is based on allegations of intentional conduct by
BNSF;

(b) Judgment was entered for BNSF on Count IV for willful and wanton

conduct to the extent that it is based on allegations of reckless conduct by
BNSF occurring after March 1996;

(c) Judgment was entered for BNSF on all counts as to any alleged damages for lost

rent, loss of use of property, out-of-pocket expenses, business interruption or

environmental stigma. (8/22/17 Hearing Tr., at 12-15; 8/22/17 Order).

7. BNSF stipulated that the negligence of BNSF employees was a proximate cause

of the 1993 locomotive accident. (Trial Tr., at 34). The principal fact issues are: (i) whether

petroleum contamination released in the 1993 locomotive accident migrated onto and is present

under the plaintiffs' property (TAC, ,i,i 8, 15-19, 31 ); (ii) if petroleum contamination migrated

onto plaintiffs' property from the 1993 locomotive accident, whether BNSF exercised reasonable

care in responding to and investigating that contamination (TAC, ,i,i 29-34); and (iii) if

petroleum contamination from the 1993 locomotive accident migrated onto plaintiffs' property,

whether plaintiffs incurred any recoverable damage as a result of that contamination (TAC, i!i/39,

44, 53, 116).

8. At trial, plaintiffs asked certain questions referencing the possiblepresence of

petroleum products on BNSF' s right-of-way unrelated to the 1993 locomotive accident, and the
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possibility that products could flow or migrate toward plaintiffs' property. (Trial Tr., at 45-48

(Jeffries), 417-18 (Cherif), 1586 (Weaver)). Those questions and any related testimony are

speculative and immaterial, and the Court has disregarded them. Plaintiffs' complaint and all

amended complaints have expressly and solely alleged contamination resulting from the 1993

locomotive accident. The issue for trial was whether petroleum released during the 1993

locomotive accident migrated onto and under plaintiffs' property.

Diesel Fuel Release

9. The locomotive accident resulted in the release of up to 7,000 gallons of diesel

fuel onto the BNSF right-of-way. (Trial Tr., at 50, 53, 73 (Jeffries), Joint Exhibit ("JX") 3).

BNSF presented evidence that diesel fuel was the only petroleum product released in the 1993

locomotive accident. (Trial Tr., at 44-45 (Jeffries)). Plaintiffs presented no evidence that any

petroleum product other than diesel fuel was released in the 1993 locomotive accident.

Testimony or argument concerning possible release of other petroleum products in the 1993

locomotive accident was speculative. (Trial Tr., at 42 (Jeffries), 1002, 1007-08, 1082-83

(Schmidt), 1998 (Uhler)).

10. BNSF's chemistry expert, Dr. Allen Uhler, testified that locomotives run on #2

diesel fuel. (Trial Tr., at 1867-69 (Uhler)). Plaintiffs' chemistry expert, Gene Schmidt,

acknowledged that #2 diesel fuel is a universal fuel for locomotives. (Trial Tr., at 1041-42

(Schmidt)). Plaintiffs presented no evidence that the locomotives involved in the 1993 accident

carried any fuel other than #2 diesel fuel. (Trial Tr., at 1009, 1082-83 (Schmidt)).
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11. Based on the totality of the evidence, the Court finds that the 1993 locomotive

accident resulted in the release of up to 7,000 gallons of #2 diesel fuel onto BNSF's right-of

way, and did not result in the release of any other petroleum products.

Industrial History of Plaintiffs' Property

12. Plaintiffs' witnesses testified that no environmental investigation was conducted

on plaintiffs' property prior to the 1993 locomotive accident, and no investigation of the property

at any time for environmental impacts other than petroleum. (Trial Tr., at 1133 (Hill, Sr.), 442-

43 (Cheri±)). Plaintiffs presented no evidence of the environmental condition of plaintiffs'

property prior to the 1993 locomotive accident.

13. Plaintiffs' expert, Dr. Konrad Banaszak, and BNSF's expert, John Weaver, both

testified that it is important to investigate the types of materials and products historically used

and stored on a property when trying to determine the source of contamination found on the

property. (Trial Tr., at 709-10, 715-16 (Banaszak), 1438 (Weaver)). Historical uses are

important even if it is not possible to pinpoint a specific historic release of a particular product.

(Trial. Tr., at 716 (Banaszak)).

14. Plaintiffs' property has a long-history of heavy industrial use beginning in 1893,

including many years of manufacturing heavy equipment and mobile hoists. (Trial Tr., at 1130-

31 (Hill, Sr.), 415 (Cherif), 710-12 (Banaszak), 1443, 1451 (Weaver)). The testimony

establishes extensive historical use of petroleum products on the plaintiffs' property. (Trial Tr.,

at 718-20 (Banaszak), 1443-51 (Weaver)).

15. Buildings.on plaintiffs' property were heated by oil-fueled boilers for many years.

Until 1981, there were four 15,000 to 25,000-gallon underground oil storage tanks on the

plaintiffs' property. (Trial Tr., at 1131-32 (Hill, Sr.)).
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16. "Sanborn" maps showed historic petroleum fuel sources on plaintiffs' property

including boilers, oil tanks, a blacksmith shop and a dry kiln. (Trial Tr., at 1443-51 (Weaver),

1153-54 (Cybulski), Defendant's Exhibit ("DX") 45 (Banaszak Figure) and DX 71 (Sanborn

maps)).

17. Historical documents from the Illinois Environmental Protection Agency

("IEP A") referenced a 10,000-gallon diesel fuel tank and a 15,000-gallon lubricating oil tank on

plaintiffs' property. (Trial Tr., at 718-19.(Banaszak), 1461-62 (Weaver), DX 47 (IEPA Air

Quality Permit documents)).

18. Plaintiffs' expert, Dr. Banaszak, testified that it was reasonable to assume that

there had been petroleum releases on plaintiffs' property prior to the 1993 locomotive accident.

(Trial Tr., at 720-21 (Banaszak)). BNSF's expert, Dr. Robert Hinchee, testified that old

industrial properties such as plaintiffs' property invariably have hydrocarbon impacts in the soil

and groundwater. (Trial Tr., at 1355-56 (Hinchee)). BNSF's expert, Dr. Uhler, testified that

petroleum impacts discovered on plaintiffs' property could have been there for many decades.

(Trial Tr., at 1980 (Uhler)).

19. Recent uses of plaintiffs' property also indicate potential sources for petroleum

contamination on the property. BNSF's witnesses, Mr. Weaver and Carolyn Cybulski, inspected

and photographed plaintiffs' property in June 2012. Ms. Cybulski's testimony and photographs

show: (i) industrial machinery with heavy staining on the machinery and on the surrounding

concrete floor; (ii) some breaking, pitting and cracking on the concrete floor; (iii) some

machinery with leaking hoses; (iv) apparent oil or petroleum substances on the floor; (v)

substantial quantities of oil absorbent packaged on pallets and in use on stained areas;(vi)

storage drums and an above ground tank; and (vii) a below-grade wash pit with a surface sheen
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on water in the pit. The photographs reflect conditions spread throughout the buildings on

plaintiffs' property, including areas where subsurface petroleum contamination has been

discovered. (Trial Tr., at 1159-80 (Cybulski), JX 47-3(A) through (M)).

20. Laboratory analysis of "wipe" samples taken from some of the areas of equipment

and floor staining showed some of the same constituents found in the subsurface petroleum

contamination discovered on plaintiffs' property. (Trial Tr., at 1536 (Weaver)).

21. [Deleted] [Substitute the following] While the testimony and evidence about the

historical industrial use of the property, including the probable use of fuel oils and lubricants, is

not probative that there was a release or spill at some point other than the 1993 train accident, it

is just as relevant as the speculative testimony by plaintiffs' witnesses that the heavier fuel oils

"could" have come from the 240 gallon oil tanks on the 3 locomotives. Rather than finding that

releases prior to 1993 were more likely than not, this evidence serves to counterbalance the

speculative theories plaintiffs have asserted, and the result is that plaintiff has not proved its case

as to liability (including breach and proximate cause) by a preponderance of the evidence.

Evidence Concerning the Reasonableness of BNSF's Response

22. None of plaintiffs' experts testified that BNSF's response, investigation or

remediation actions were negligent or reckless. BNSF's expert, Dr. Hinchee, testified that

BNSF's response, investigation and remediation efforts were appropriate and complied with

industry standard practices. (Trial Tr., at 1342-49 (Hinchee)).

23. BNSF's Manager of Environmental Remediation, Greg Jeffries, described

BNSF's environmental operations, and its response, investigation and remediationrelated to the

1993 locomotive accident. (Trial Tr., at 29-30 (Jeffries)). BNSF operates in twenty-six states
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and three Canadian provinces. BNSF maintains an environmental department with a staff of

over sixty professionals. (Trial Tr., at 241-42 (Jeffries)). BNSF's environmental department

hires qualified environmental consulting firms to perform response, investigation and

remediation activities in connection with environmental incidents or releases. (Trial Tr., at 243-

46 (Jeffries)). None of plaintiffs' experts testified that any of the environmental consulting firms

that BNSF hired in connection with the 1993 locomotive accident was unqualified.

24. BNSF responded immediately to the 1993 diesel fuel release. BNSF arranged for

an environmental emergency response company to respond on the morning of the release to

begin actions to contain the release and recover diesel fuel. BNSF' s environmental manager,

Mr. Jeffries (who is based in Minnesota), arrived on site and BNSF's response consultants took

immediate steps to contain the diesel fuel release and to protect a waterway to the North of the

right-of-way. (Trial Tr., at 1348-49, 1353 (Hinchee), JX 7).

25. BNSF immediately hired an environmental consulting firm to begin investigation

and monitoring of the diesel fuel release. BNSF's environmental consultant took soil samples

and installed monitoring wells North and South of the right-of-way. (Trial Tr., at 1345-46
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and recovered as much free phase diesel fuel as possible at the site of the release. (Trial Tr., at
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27. In reports in 1993 and 1994, BNSF's environmental consultants advised BNSF

that the diesel fuel released in the 1993 locomotive accident was likely trapped in the subsurface

below the right-of-way and had not migrated off site. (Trial Tr., at 259,273 (Jeffries), JX 3, JX

7).

28. BNSF relied on the professional judgment of its environmental consultants in

determining the course of the investigation and response to the diesel fuel release. (Trial Tr., at

258-59 (Jeffries)). Plaintiffs' expert, Dr. Banaszak, testified that it is reasonable for an

environmental client to rely on its consultant to provide the consultant's best professional

judgment and recommendations. (Trial Tr., at 753-54 (Banaszak)). Plaintiffs presented no

evidence that BNSF's environmental consultants failed to exercise their best professional

judgment.

29. BNSF entered into a Consent Order with the IAG, which implemented the

investigation and remediation procedures contained in regulations under the Illinois Site

Remediation Program, to address investigation of soil, surface water, groundwater, soil vapor

and other environmental media. The Consent Order incorporated the procedures and standards

under the Illinois TACO regulations. (Trial Tr., at 288-89 (Jeffries), 1356-57 (Hinchee)).

30. At the time the Consent Order was entered, BNSF negotiated an access agreement

with plaintiffs and began implementing investigation procedures off the right-of-way and onto

plaintiffs' property. (Trial Tr., at 288-93 (Jeffries), DX 2). The investigation on plaintiffs'

property included installing numerous additional monitoring wells and soil borings, and analysis

of dozens of soil and water samples.

3l. BNSF continued to pursue the investigation on plaintiffs' property as requested

by IAG and IEP A, at a total investigation cost of over $2.2 million, even after BNSF and its
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consultants were convinced that the petroleum contamination on plaintiffs' property was not

diesel fuel and did not come from the 1993 locomotive accident. (Trial Tr., at 306-07, 312

(Jeffries), 1342, 1345-46, 1349 (Hinchee)).

32. At IEPA's request, in 2014 BNSF performed an extensive UVOST investigation

and related sampling on plaintiffs' property. BNSF performed the UVOST investigation even

though forensic analysis of earlier samples collected on the plaintiffs' property failed to disclose

any diesel fuel contamination. {Trial Tr., at 307 (Jeffries)). Investigation of petroleum

contamination is an iterative process, in which data must be collected and analyzed over time

before the next steps in the investigation can be determined. {Trial Tr., at 252 (Jeffries), 1349-50

(Hinchee)).

33. BNSF could have refused to continue investigating contamination on plaintiffs'

property, and thereby required JAG and IEP A to prove (in the circuit court under the Consent

Order) that the contamination on plaintiffs' property came from the 1993 locomotive accident.

(Trial Tr., at 248-49 (Jeffries), JX 12). BNSF instead continued to comply with IEPA's requests

for further investigation of plaintiffs' property (including the UV OST investigation) until IEPA

concluded that no contamination on the property requiring remediation came from the 1993

locomotive accident. (Trial Tr., at 307 (Jeffries)).

34. IEP A and BNSF consulted at times over the parameters and specifics of

investigation steps, but there is no evidence that BNSF refused any investigative step or process

that IEP A insisted upon.

35. The suggestion by plaintiffs' expert, Dr. Banaszak, that BNSF's consultants made

mistakes or did not conduct their investigation in the manner that Dr. Banaszak would have

done, is insufficient and unpersuasive as a basis for alleging that BNSF was negligent or willful

Page 13 of 28

consultants were convinced that the petroleum contamination on plaintiffs' property was not 

diesel fuel and did not come from the 1993 locomotive accident. (Trial Tr., at 306-07, 312 

(Jeffries), 1342, 1345-46, 1349 (Hinchee)). 

32. At IEPA's request, in 2014 BNSF performed an extensive UVOST investigation 

and related sampling on plaintiffs' property. BNSF performed the UVOST investigation even 

though forensic analysis of earlier samples collected on the plaintiffs' property failed to disclose 

any diesel fuel contamination. (Trial Tr., at 307 (Jeffries)). Investigation of petroleum 

contamination is an iterative process, in which data must be collected and analyzed over time 

before the next steps in the investigation can be determined. (Trial Tr., at 252 (Jeffries), 1349-50 

(Hinchee)). 

33. BNSF could have refused to continue investigating contamination on plaintiffs' 

property, and thereby required IAG and IEP A to prove (in the circuit court under the Consent 

Order) that the contamination on plaintiffs' property came from the 1993 locomotive accident. 

(Trial Tr., at 248-49 (Jeffries), JX 12). BNSF instead continued to comply with IEPA's requests 

for further investigation of plaintiffs' property (including the UV OST investigation) until IEP A 

concluded that no contamination on the property requiring remediation came from the 1993 

locomotive accident. (Trial Tr., at 307 (Jeffries)). 

34. IEP A and BNSF consulted at times over the parameters and specifics of 

investigation steps, but there is no evidence that BNSF refused any investigative step or process 

that IEP A insisted upon. 

35. The suggestion by plaintiffs' expert, Dr. Banaszak, that BNSF's consultants made 

mistakes or did not conduct their investigation in the manner that Dr. Banaszak would have 

done, is insufficient and unpersuasive as a basis for alleging that BNSF was negligent or willful 

Page 13 of 28 



and wanton, or for challenging the conclusion that diesel fuel contamination did not migrate

from the right-of-way onto and under plaintiffs' property. Errors or mistaken judgments by

BNSF's consultants (if any) had no material consequences or effect on the ultimate conclusion of

the investigation. (Trial Tr., at 1362-63, 1406 (Hinchee)).

36. [Deleted] [Substitute the following] Based on the foregoing, the Court finds that

plaintiff failed to prove by a preponderance of the evidence that BNSF failed to act with

reasonable care and diligence or that BNSF was either negligent or reckless in its response,

investigation and remediation of contamination resulting (or allegedly resulting) from the 1993

locomotive accident. For purposes of plaintiffs' remaining willful and wanton conduct claim,

the court specifically finds that nothing that BNSF did could be deemed reckless during the

relevant time period from January 1993 through March 1996.

37. [Deleted]

Evidence Identifying Petroleum Products on Plaintiffs' Property

38. It is undisputed that there is petroleum contamination on plaintiffs' property.

Plaintiffs have the burden of proving that contamination from the 1993 locomotive accident

migrated onto plaintiffs' property. The parties presented extensive testimony and evidence

concerning the identification of the petroleum contamination on plaintiffs' property.

39. Plaintiffs' chemistry expert, Mr. Schmidt, and BNSF's chemistry expert, Dr.

Uhler, both testified that gas chromatography is a method used to help differentiate between

specific petroleum products present in liquid and soil samples. (Trial Tr., at 1031-32 (Schmidt),

1864-67 (Uhler)). Mr. Schmidt and Dr. Uhler testified that the carbon range for #2 diesel fuel

(as shown on a chromatogram) is approximately ClO to C28; the carbon range for #4 fuel oil

(gasoil) is approximately Cl Oto C35; and the carbon range for heavy fuel oil is approximately
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Cl Oto C40 or C50. (Trial Tr., 1056, 1059 (Schmidt), 1873- 74 (Uhler)). Heavy fuel oil and

gasoil are industrial burner fuels, and are not locomotive fuels. (Trial Tr., at 1077 (Schmidt),

1873 (Uhler)).

40. Mr. Schmidt and Dr. Uhler used gas chromatography to identify petroleum

products found in samples from the BNSF right-of-way and plaintiffs' property. (Trial Tr., at

1032, (Schmidt), 1887 (Uhler)).

41. Dr. Uhler utilized additional forensic tools and procedures, which he had helped

develop while working on the Exxon Valdez and Deep Water Horizon oil spills, to further

identify the refined products which were the source of petroleum contamination in the samples.

Dr. Uhler used PNA analysis and ratios and molecular chemical "fingerprinting" to identify the

products, and to determine genetic biomarkers of the samples and source products. Among other

things, Dr. Uhler looked for PNAs that occur in heavier fuels such as #4 fuel oil (gasoil) or heavy

fuel oil, but do not appear in diesel fuel. (Trial Tr., at 1891 (Uhler)). Dr. Uhler also reexamined

lab work related to samples obtained and tested in 2007 and 2011. (Trial Tr., at 1903 (Uhler)).

42. Mr. Schmidt used PNA plots and isoprenoid plots for visual comparisons between

samples, but he acknowledged that his PNA and isoprenoid plots were not diagnostic for the type

of petroleum product from which the sample came. He also acknowledged that he used a limited

number of PNAs for his plots, even though the prevailing practice among forensic chemists

doing petroleum fingerprinting is to use a much broader set of PNAs. (Trial Tr., at 1092

(Schmidt)).

43. Dr. Uhler testified, based on all of the forensic chemistry techniques described

· · · · · · above, that he found six samples that contained #2 diesel fuel and that all of those samples came

from the BNSF right-of-way. Dr. Uhler testified that he found no samples containing diesel fuel
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on the plaintiffs' property, with one non-material exception. (Trial Tr., at 1919, 1921 (Uhler)).

Dr. Uhler testified that he detected a trace amount of diesel in one sample from plaintiffs'

property, which could not be observed by gas chromatography but only through his more

sophisticated molecular analysis. He testified, however, that the trace diesel in that sample was

genetically distinct from any of the diesel samples located on the BNSF right-of-way. (Trial Tr.,

at 1936-38 (Uhler)).

44. Dr. Uhler testified that the petroleum contamination in samples from plaintiffs'

property was primarily heavy fuel oil and gasoil. Dr. Uhler's conclusion was based on gas

chromatography that showed heavy carbons beyond the boiling range of diesel fuel, and on

biomarkers and other molecular indicators. (Trial Tr., at 1921 (Uhler)).

45. Dr. Uhler testified, based on genetic markers, that the heavy fuel oil and gasoil

contamination on plaintiffs' property was the result of many separate releases. (Trial Tr., at 1912

(Uhler)).

46. Mr. Schmidt testified, based on gas chromatography, that he found five samples

that contained #2 diesel fuel and that all of those samples came from the BNSF right-of-way. He

prepared an interpretive chromatogram map on which he identified specific petroleum products

associated with individual samples. He did not identify on the interpretive chromatogram map

any samples from plaintiffs' property as containing #2 diesel fuel. (Trial Tr., at 1086-88

(Schmidt), DX 52).

47. Mr. Schmidt testified that samples from plaintiffs' property contained heavy

carbons beyond the boiling range associated with diesel fuel, out to carbon C40 or beyond, and

:···· ..
- .. ,,,., _,

.... ' ... ,

that he looked for an alternative to #2 diesel fuel as a way to account for the heavy carbons in

samples from plaintiffs' property. (Trial Tr., at 1072 (Schmidt)). Mr. Schmidt testified that he
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reviewed an article in a journal of the Association of American Railroads ("AAR") describing an

experimental locomotive diesel fuel, which Mr. Schmidt described as "broadened diesel fuel."

Mr. Schmidt testified that the chromatograms of samples from plaintiffs' property reflected the

experimental fuel described in the article, and he designated most of the samples from plaintiffs'

property on his interpretive chromatogram map as "broadened diesel fuel." (Trial Tr., at 1084

(Schmidt), DX 52).

48. The Court finds Mr. Schmidt's testimony concerning broadened diesel fuel to be

unpersuasive and unreliable for numerous reasons. Mr. Schmidt testified that he has never seen

a chromatogram for the experimental fuel described in the AAR article, and he does not know

what one would look like. (Trial Tr., at 1075 (Schmidt)). Mr. Schmidt therefore cannot credibly

testify that the so-called broadened diesel fuel is an explanation for the heavy carbons in samples

from plaintiffs' property. Dr. Uhler reviewed not only the AAR article, but also the underlying

research paper relating to the experimental fuel described in the article. Dr. Uhler testified that

the fuel described in the article is only modestly different from standard #2 diesel fuel, and that a

chromatogram for the experimental fuel would be indistinguishable from #2 diesel fuel. (Trial

Tr., at 1940 (Uhler)). The so-called broadened diesel fuel, therefore, would not account for the

heavy carbons out to carbon C40 in samples from plaintiffs' property.

49. Mr. Schmidt also testified that a petroleum product containing carbons out to

carbon C40 or beyond would not run properly in a diesel engine, and that no one would purchase

a petroleum product with carbons out to carbon C40 as a locomotive fuel. (Trial Tr., at 1077

(Schmidt)). Finally, there is no evidence that any of the locomotives involved in the 1993

locomotive accident was carrying the experimental fuel described in the AAR article. (Trial Tr.,
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at 1082 (Schmidt)). Mr. Schmidt's opinion that samples from plaintiffs' property reflect diesel 

fuel is therefore speculative and unpersuasive. 

50. Mr. Schmidt's opinions are further undercut by reliance on the supposed presence 

ofred "dye" in samples from plaintiffs' property as a marker showing that those samples are off

road diesel fuel. (Trial Tr., at 1017 (Schmidt), 368-69, 373-74, 402, 404 (Hill, Jr.). Legislative 

history shows, however, that off-road diesel was not dyed red until long after the 1993 

locomotive accident. (https://www.congress.gov/bi ll/ l 03rd-congress/house-bill/2264/al l

£1.£lions?overview=c]Q§ed~P.1Jhh£; Public Law 103-66, 107 Stat. 517, § 4082 (Aug. 10, 1993); 

GAO Report, Tax Administration - Diesel Fuel Excise Tax Change, GAO/GGD-96-53, pp. 2-4, 

at http_: //www,_g_<!O .gov/a§.~_e1:$/2J .. Q/22~J_~~.!Q.Qf). Plaintiffs' own expert, Dr. Banaszak, confirmed 

that off-road diesel was not dyed red until at least a year after the locomotive accident. (Trial 

Tr., at 736 (Banaszak)). 

51. The Court finds Mr. Schmidt's testimony concerning the "age dating" of samples 

from plaintiffs' property to be speculative and unpersuasive, notwithstanding that some forensic 

chemists may employ the technique in some circumstances. Plaintiffs' own expert, Dr. 

Banaszak, testified that the age dating was only "indicative" and was "not compelling." (Trial 

Tr., at 651 (Banaszak)). Dr. Uhler testified that the age dating technique employed by Mr. 

Schmidt has been criticized in the scientific literature, and is not reliable in part because of the 

many variables that make it impossible to accurately equate a site-specific sample to a standard 

date curve. (Trial Tr., at 1942-43 (Uhler)). The Court notes that Mr. Schmidt's own testimony 

demonstrates the speculative nature of the technique. For example, selecting between Mr. 

Schmidt's shallow sample ("garden experiment") curve and deep sample curve can result in a 
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difference from an age dating of two years to an age dating of twenty years. (Trial Tr., at 1109

(Schmidt)).

52. Mr. Schmidt and Dr. Uhler testified about the effects of "weathering" of

petroleum samples over time. It is undisputed that weathering does not result in creation of

heavy carbons that were not present in the original product or sample. (Trial Tr., at 1093

(Schmidt), 1960, 2013 (Uhler)). Therefore, weathering does not account for the heavy carbons

out to carbon C40 or beyond in samples from plaintiffs' property.

53. The Court finds that the opinions of Dr. Uhler are more reliable, compelling and

persuasive than the opinions of Mr. Schmidt on the subject of forensic chemistry and the

fingerprinting and identification of the petroleum products found on the right-of-way and on

plaintiffs' property. The Court's conclusion is based on: (i) Dr. Uhler's use of more modem and

comprehensive techniques and technologies, and his direct involvement in development of those

techniques and technologies; (ii) Mr. Schmidt's use of older and more limited techniques and

technologies; (iii) Mr. Schmidt's reliance on an experimental fuel as an explanation for non

diesel chromatography results, without adequate investigation or knowledge of the forensic

chemistry that would be associated with the experimental fuel; (iv) Mr. Schmidt's mistaken

reliance on anecdotal descriptions of red tinting as a basis for product identification; (v) the

Court's review of the comparative scope, thoroughness and scientific bases for Dr. Uhler's

reports and Mr. Schmidt's reports; (vi) the Court's observation and assessment of Dr. Uhler's

live testimony and Mr. Schmidt's live testimony; and (vii) plaintiffs' failure to present any

evidence or testimony undermining Dr. Uhler' s knowledge, techniques or conclusions.

54. The Court further finds that any anecdotal reference in boring logs to odors in

samples as "diesel odor" is speculative and is unreliable as evidence of the particular petroleum
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product that may be present in the sample. Plaintiffs presented no testimony that odor is an

acceptable method for identifying a particular petroleum product for purposes of an

environmental investigation.

55. Based on the totality of the evidence, the Court finds that the petroleum

contamination found on plaintiffs' property is not #2 diesel fuel, but instead is primarily heavy

fuel oil and gasoil, and did not result from the 1993 locomotive accident. The Court therefore

finds that the petroleum contamination on plaintiffs' property did not come from and was not

caused by the diesel fuel release from the 1993 locomotive accident.

Evidence Concerning Migration of Diesel Fuel Contamination

56. The parties presented expert testimony concerning the possibility and potential

pathways for petroleum released in the 1993 locomotive accident to migrate from the BNSF

right-of-way onto and under plaintiffs' property. Both plaintiffs' expert, Dr. Banaszak, and

BNSF' s expert, Mr. Weaver, prepared and reviewed cross-sections of the subsurface along

various paths between the right-of-way and areas under the buildings on plaintiffs' property.

(Trial Tr., at 723 (Banaszak), 510 (Weaver)). Dr. Banaszak and Mr. Weaver both testified about

subsurface features such as clay layers and the foundation wall of the plaintiffs' warehouse

building, and the degree to which such subsurface features would act as an impediment or a

barrier to migration of diesel fuel from the right-of-way to locations where petroleum

contamination is located on plaintiffs' property. (Trial Tr., at 727-33 (Banaszak), 1516-19

(Weaver)).

57. Dr. Banaszak and Mr. Weaver both testified about groundwater levels and flow

· direction at various times. They also both testified about the depth of petroleumimpacts in

various soil borings on plaintiffs' property. (Trial Tr., at 564-75 (Banaszak), 1519-22 (Weaver)).
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Neither Dr. Banaszak nor Mr. Weaver identified a specific subsurface pathway from the area of

the 1993 release (or anywhere on the right-of-way) to any location where petroleum

contamination is located on plaintiffs' property.

58. Dr. Banaszak and Mr. Weaver both testified concerning the likely rate and extent

of vertical and lateral migration of free phase diesel fuel through the subsurface at the location of

the 1993 release and the surrounding area. (Trial Tr., at 595-96 (Banaszak), 1502-07 (Weaver)).

59. Dr. Banaszak and Mr. Weaver disagreed on various aspects of their opinions. In

some cases, their disagreements were a matter of degree, such as the rate or distance at which

ground water or free phase petroleum can migrate through various types of soil, or the degree to

which a subsurface feature will slow or prevent migration.

60. It is not necessary for the Court to decide whether Dr. Banaszak's opinion or Mr.

Weaver's opinion is more persuasive on each or any of the specific issues on which they

disagree. Based on the totality of the evidence, the Court finds that plaintiffs have not shown by

a preponderance of evidence that diesel fuel released during the 1993 locomotive accident would

have or did migrate from the right-of-way onto and under plaintiffs' property.

61. Based on the totality of the evidence, the Court finds that plaintiffs have not

shown by a preponderance of the evidence that any diesel fuel released during the 1993

locomotive accident migrated onto and is present on plaintiffs' property. The Court's conclusion

is based, among other things, on: (i) the more compelling and persuasive forensic chemistry

evidence of the nature of the petroleum contamination on plaintiffs' property; (ii) the wide

distribution of petroleum contamination on plaintiffs' property; (iii) the absence of direct

evidence showing a pathway from the location of the diesel fuel release to the locations·on •-, '
-
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plaintiffs' property where petroleum contamination is present; and (iv) the evidence of historic

use of petroleum products on plaintiffs' property.

Evidence Concerning Extent of Contamination on Plaintiffs' Property

62. The Court has made the factual finding that petroleum contamination on

plaintiffs' property did not come from the 1993 locomotive accident, and BNSF therefore has no

responsibility for that contamination. The Court further finds that the petroleum contamination

on the plaintiffs' property does not pose a risk to human health or the environment, and does not

require any substantial remediation.

63. Under the Consent Order, investigation of the 1993 diesel fuel release was

conducted under the supervision of the IEPA and according to the same TACO standards

applicable in the Site Remediation Program. (Trial Tr., at 1431-33 (Weaver)). Plaintiffs' experts

acknowledge that the IEPA's actions in overseeing an environmental investigation are based on

the conclusion that compliance with the TACO standards results in conditions and remediation

that are protective of human health and the environment. (Trial Tr., at 739 (Banaszak), 860-61

(Bradbume)).

64. Petroleum contaminants of concern on plaintiffs' property are all below

residential standards. (Trial Tr., at 1690 (Weaver)). IEPA directed that BNSF further investigate

the levels of total petroleum hydrocarbons ("TPH") on plaintiffs' property. The TACO

regulations provide default levels of acceptable TPH for use in environmental investigations, and

also provide a method for calculating an acceptable TPH level that is specific to the particular

site based on actual soil conditions. (Trial Tr., at 1236, 1309-1 J-{Cybulski);-858-;·864 ·

(Bradbume)).
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65. The IEP A has reviewed and approved a site-specific TPH level for plaintiffs'

property of 18,750 parts per million. (Trial Tr., at 1311 (Cybulski), 865 (Bradbume)).

Plaintiffs' expert, Dr. Banaszak, testified that he considers soil that does not exceed contaminant

levels approved by the governing agency to be "clean" or "regulatorily clean." (Trial Tr., at 741-

42 (Banaszak)). There is only one location on plaintiffs' property (below the warehouse floor

and identified as LC-50) where TPH exceeds the site specific level of 18,750 parts per million.

(Trial Tr., at 1559 (Weaver), 1312 (Cybulski), 868 (Bradbume)). The petroleum contamination

at LC-50 is heavy fuel oil. (Trial Tr., at 1932-34 (Uhler)).

66. TPH at LC-50 can be addressed without extensive remediation, either by a spot

removal at an estimated cost of $142,150.00, or by agreeing with IEP A to maintain the concrete

cap over that area. (Trial Tr., at 1563 (Weaver)).

67. Plaintiffs presented no evidence that the condition of their property (from the

standpoint of petroleum contamination) presents a material risk to human health or the

environment. Based on the totality of the evidence, the Court finds that plaintiffs have not

shown by a preponderance of the evidence that petroleum contamination on plaintiffs' property

(which BNSF did not cause and for which BNSF is not responsible) requires significant

remediation or presents a material risk to human health.

Evidence Concerning Reasonable Remediation Plan

for Petroleum Contamination on Plaintiffs' Property

68. The Court has made the factual finding that petroleum contamination on

plaintiffs' property did not come from the 1993 locomotive accident, and BNSF therefore has no

responsibility for remediating that contamination. The Court further finds that the remediation

proposed by plaintiffs' experts is unnecessary, unreasonable and unwarranted, and that the cost is

unreasonable.
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Based on the totality of the evidence, the Court finds that the remediation plan

69. Plaintiffs' proposed remediation plan is based on TPH levels, and not on

contaminants of concern (which are all below residential levels). (Trial Tr., at 861 (Bradbume)).

Plaintiffs' plan requires removal of all soil with TPH levels above the TACO default levels.

Plaintiffs' plan ignores the TACO provision for calculation of a site specific TPH level, and

ignores the fact that IEPA has reviewed and approved a site specific TPH level for plaintiffs'

property. (Trial Tr., at 862-65 (Bradbume), 1388-95 (Hinchee)).

70. Plaintiffs have presented no evidence that their proposed remediation is required

under any regulatory standard, or is necessary to protect human health. BNSF's expert, Dr.

Hinchee, testified that plaintiffs' proposed remediation is unnecessary and is environmentally

irresponsible. (Trial Tr., at 1367-70 (Hinchee)). Among other things, plaintiffs' proposed

remediation would require 3,000 to 4,000 truckloads of various materials to come onto and leave

plaintiffs' property, with resultant excessive dust and carbon emissions. (Trial Tr., at 884-87

(Bradbume), 1364-68 (Hinchee)). Plaintiffs' proposed interceptor trench is not necessary

because there is no migration, continuing or otherwise, onto plaintiffs' property.

71. Plaintiffs' proposed remediation does not comply with IEPA's directives for

"green" remediation. (Trial Tr., at 1409-11 (Hinchee)). TPH at LC-50 (the only location on

plaintiffs' property with TPH above the site-specific level) can be remediated by spot removal or

by leaving a concrete cap over the location. (Trial Tr., at 1366-68 (Hinchee), JX 47 (Weaver

Report).

72.

proposed by plaintiffs is neither necessary nor required for any health or safety purpose, and that

the cost is unreasonable.

Page 24 of 28

69. Plaintiffs' proposed remediation plan is based on TPH levels, and not on 

contaminants of concern (which are all below residential levels). (Trial Tr., at 861 (Bradbume)). 

Plaintiffs' plan requires removal of all soil with TPH levels above the TACO default levels. 

Plaintiffs' plan ignores the TACO provision for calculation of a site specific TPH level, and 

ignores the fact that IEPA has reviewed and approved a site specific TPH level for plaintiffs' 

property. (Trial Tr., at 862-65 (Bradbume), 1388-95 (Hinchee)). 

70. Plaintiffs have presented no evidence that their proposed remediation is required 

under any regulatory standard, or is necessary to protect human health. BNSF's expert, Dr. 

Hinchee, testified that plaintiffs' proposed remediation is unnecessary and is environmentally 

irresponsible. (Trial Tr., at 1367-70 (Hinchee)). Among other things, plaintiffs' proposed 

remediation would require 3,000 to 4,000 truckloads of various materials to come onto and leave 

plaintiffs' property, with resultant excessive dust and carbon emissions. (Trial Tr., at 884-87 

(Bradbume), 1364-68 (Hinchee)). Plaintiffs' proposed interceptor trench is not necessary 

because there is no migration, continuing or otherwise, onto plaintiffs' property. 

71. Plaintiffs' proposed remediation does not comply with IEPA's directives for 

"green" remediation. (Trial Tr., at 1409-11 (Hinchee)). TPH at LC-50 (the only location on 

plaintiffs' property with TPH above the site-specific level) can be remediated by spot removal or 

by leaving a concrete cap over the location. (Trial Tr., at 1366-68 (Hinchee), JX 47 (Weaver 

Report). 

72. Based on the totality of the evidence, the Court finds that the remediation plan 

proposed by plaintiffs is neither necessary nor required for any health or safety purpose, and that 

the cost is unreasonable. 

Page 24 of 28 



Evidence Concerning Diminution of Value of Plaintiffs' Property

73. Both parties presented expert testimony concerning the diminution of value of

plaintiffs' property, based on the assumption that petroleum contamination on plaintiffs' property

was caused by diesel fuel released in the 1993 locomotive accident. (Trial Tr., at 769 (MaRous),

1713 (McGarr)). The Court has made the factual finding that petroleum contamination on

plaintiffs' property did not come from the 1993 locomotive accident, and therefore no diminution

in value could result from the 1993 locomotive accident. [Portion Deleted]

74--77. [Deleted]

Evidence Concerning Plaintiffs' Ability to Get NFR

78. Plaintiffs and their experts assert that obtaining a no further remediation letter

("NFR") from the IEP A will address, to a significant extent, the impact of petroleum

contamination on the market value of their property. (Trial Tr., at 924, 941-42, 950-51

(MaRous), 895-98 (Bradbume)). BNSF's expert, Ms. McGarr, agreed. (Trial Tr., at 1802

(McGarr)).

79. BNSF is not requesting an NFR for plaintiffs' property from IEP A. (Trial Tr., at

234-35 (Jeffries), 1255 (Cybulski)).

80. There is nothing that prevents plaintiffs from enrolling their property in the Site

Remediation Program and thereafter using all of the data and exhaustive reports prepared by

BNSF's consultants to request an NFR (specific to petroleum) from IEPA. (Trial Tr., at 739

(Banaszak)).

81. The same IEPA personnel that will provide BNSF closure for plaintiffs' property

would review plaintiffs' NFR request for the same property through the Site Remediation

Program. (Trial Tr., at 1672 (Weaver), 1256, 1310 (Cybulski)).
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82. Plaintiffs presented no evidence suggesting that they could not obtain an NFR for 

their property based on the work of BNSF's consultants if plaintiffs performed a spot removal of 

soil located at LC-50 or agreed to leave that small area located at LC-50 under a concrete cap. 

CONCLUSIONS OF LAW 

B 1. Plaintiffs have the burden of proof in this case to prove each element of their 

claims by a preponderance of the evidence. A claim in a civil case is proven by the 

preponderance of the evidence when, considering all the evidence, the proposition on which the 

party has the burden of proof is "more probably true than not true." People v. 2009 Chevrolet 

2500, 2016 Ill.App.3d 140883, 55 N.E.3d 681, 687 (3rd Dist. 2016); In re Marriage of Stockton, 

401 Ill.App.3d 1064, 1069, 937 N.E.2d 657, 662 (2"d Dist. 2010); Avery v. State Farm Mutual 

Automobile Insurance Co., 216 Ill.2d 100, 191, 835 N.E.2d 801 (2005). 

B2. Negligence is the failure to do something which a reasonably careful person 

would do, or the doing of something which a reasonably careful person would not do, under 

similar circumstances. Williams v. Conner, 228 Ill. App. 3d 350, 364 (51h Dist. 1992). In order to 

recover for negligence, a plaintiff must plead and prove that: 

(1) A duty was owed to the plaintiff by the defendant; 

(2) Injuries or damages were sustained by the plaintiff; and 

(3) Defendant's breach of the duty owed to plaintiff was the proximate cause of 
plaintiffs injuries or damages. 

Dinkins v. Ebbersten, 234 Ill. App. 3d 978, 983 (4th Dist. 1992); Thompson v. County of Cook, 

154 Ill. 2d 374, 382 (Ill. 1993). 

B2. Under Illinois law, trespass is the entry onto another's land without permission, 

invitation, or other right. "A trespass is an invasion in the exclusive possession and physical 
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condition ofland." Lyons v. State Farm Fire & Cas. Co., 349 Ill.App.3d 404, 811 N.E.2d 718,

725 (5thDist. 2004); see also Muscarello v. Ogle Co. Board of Commissioners, 610 F.3d 416,

425 (7thCir. 2010); Helping Others Maintain Envtl. Standards v. A.J Bos et al, 406 Ill.App.3d

669 (2ndDist. 2010).

B3. Willful and wanton conduct is a hybrid between negligent acts and intentional

acts. Loitz v. Remington Arms Company, Inc., 138 Ill. 2d 404, 415-16 (1990). Conduct that is

insufficient to justify an award of punitive damages can still be deemed willful; however, a

plaintiff must prove this conduct is "qualitatively different" from negligence, and that it reflects a

"conscious disregard" for the plaintiff's rights. Ziarko v. Soo Line Railroad, 161 Ill.2d 267,275

(1994), Harris v. Thompson, 2012 IL 112535 ,r 41, 976 N.E.2d 999, 1011 (2012).

B4. The standard for determining if particular conduct constitutes a nuisance is the

conduct's effect on a reasonable person. In re Chicago Flood Litigation, 176 Ill. 2d 179, 204

(1997). A nuisance is an interference with the interest in the private use and enjoyment of the

land and does not require interference with possession. Id. A private nuisance is a substantial

invasion of another's interest in the use and enjoyment of his or her land. Id. The invasion must

be: substantial, either intentional or negligent, and unreasonable. Id. To state a cause of action

for private nuisance, among the other elements, it is necessary to allege a physical invasion of the

plaintiff's property. Id. at 205.

B5. Liability may not be based on imagination, speculation or conjecture. The

plaintiff must establish with "reasonable certainty" that the defendant's acts caused the claimed

injury. Rahic v. Satellite Air-Land Motor Service, Inc., 2014 IL App (1st) 132899 ,r,r 3, 20.

Circumstantial evidence is insufficient unless the circumstances make the conclusion proposed

by the plaintiff the only probable, and not merely possible, conclusion that may be drawn.
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Rahic, ,r 21; Wiegman v. Hitch-Inn Post of Libertyville, Inc., 308 Ill.App.3d 789, 795 (2ndDist.

1999).

B6. In a property damage case, the proper measure of damages is the reasonable cost

of nece arv repair. Frisch Contracting Service Corp. v. Northern Illinois Gas Co. 93 Ill. App.

3d 799 (1981). Damages are compensatory and should not put plaintiff in a better position than

if the wrong has not been done. Genslinger v New Illinois Athletic Club of Chicago, 546 N.E.2d

524 579 (1930). The purpose of compensatory tort damages is to compensate plaintiff for his or

her injuries, not to punish defendants or bestow windfall upon plaintiffs. Wilson v Hoffman

Group Inc., 546 N.E.2d 524, 579 (1989).

B7. Plaintiffs have failed to carry their burden of proof on each of the claims in their

operative complaint under the preponderance of evidence standard. As stated above, plaintiffs

failed to present evidence that would prove the elements of each of their claims were more

probably true than not true with regard to whether the diesel fuel from the 1993 accident

contaminated their property. Plaintiffs also failed to meet their burden with regard to evidence

presented on damages claimed from the alleged contamination from the 1993 accident.

B8. Judgment is entered for BNSF and against plaintiffs on all claims and issues.
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