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DMG Obtains Defense Judgment in Environmental Trial   
14-Year Litigation Comes to a Close 

By: Sean Sullivan, Kathryn Doi and Pam Nehring

Following a three-week bench trial, DMG 
lawyers Sean Sullivan, Kathryn Doi and Pam 
Nehring secured a defense judgment for client 
BNSF in an environmental property damage case 
arising from the release of up to 7,000 gallons of 
diesel fuel.  Plaintiff, an adjacent property owner, 
sought $6.2 million in damages and extensive 
cleanup of its property.  On April 25, 2018, the 
court issued a 28-page judgment order fully 
accepting DMG’s forensic evidence and 
arguments, and finding that plaintiff failed to 
carry the burden of proof as to breach of duty, 
proximate cause or damages.  Indian Creek 
Development Company v. BNSF Railway 
Company, No. 07 L 604, Circuit Court of Kane 
County, Illinois. 

 

 

Key Takeaways 

 A thorough investigation led by 
good consultants is the most 
effective way to deal with 
environmental regulators and any 
third-party damage claims. 

 A company must not allow third-
party litigation to undermine its 
cooperative work with regulators. 

 Where trial of a third-party claim 
becomes necessary, close focus 
on the science, supported by well-
qualified experts, is the key to 
success. 

 Forensic chemistry and petroleum 
fingerprinting have come a long 
way. 
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Plaintiff’s Scorched Earth Litigation Strategy 

The case arose from a train collision on the BNSF 
tracks adjacent to plaintiff Indian Creek’s 
industrial property, which resulted in the release 
of locomotive diesel fuel onto the BNSF right-of-
way.  The issue for trial was whether that diesel 
fuel migrated to and was present on the Indian 
Creek property and, if so, whether it had caused 
any damage to Indian Creek.  The parties agreed 
there was petroleum contamination on the Indian 
Creek property, but disagreed as to where it came 
from and whether it constituted an environmental 
risk or required significant remediation.  Indian 
Creek asserted claims for trespass, nuisance, 
negligence and willful and wanton conduct. 

The trial was the culmination of decades-long 
efforts by Indian Creek to obtain a windfall from 
the unfortunate train accident.  Along the way, 
BNSF defeated Indian Creek’s three motions for 
leave to add a claim for punitive damages and 
two motions for discovery sanctions.  Indian 
Creek was also “dissuaded” from following 
through on a RCRA Notice of Intent to Sue, but 
Indian Creek did file a parallel complaint with the 
Illinois Pollution Control Board (PCB) for 
violation of the Illinois Environmental Protection 
Act.  BNSF, in turn, filed a counter-complaint 
with the PCB for contribution and allocation of 
its response costs to Indian Creek.  The PCB 
actions are pending, having been stayed until the 
conclusion of the state court case.  

 

 

Resolution of Issues with Regulatory Agency 

Throughout the Indian Creek litigation, BNSF 
worked with the Illinois Environmental 
Protection Agency and Illinois Attorney 
General’s Office to complete environmental 
activities required under a separate and prior 
Consent Order with the State, which included 
investigation of possible migration of diesel fuel 
to the Indian Creek property.  Indian Creek’s 
petition to intervene in the State’s action, and 
unilaterally change the terms of the Consent 
Order, was denied as untimely.  Indian Creek 
nevertheless relentlessly pressed its claims to the 
IEPA through reports, responses, letters, 
proposed findings and all other manner of efforts 
to influence the agency’s decisions.  Shortly 
before the state court case went to trial, IEPA 
indicated that it would not hold BNSF 
responsible for certain minor contamination on 
the Indian Creek property and whatever 
remediation might be necessary for it, and 
ultimately approved BNSF’s Remedial Action 
Plan, which did not call for any remediation on 
the Indian Creek property.  BNSF is in the 
process of closing the site pursuant to the 
Consent Order. 

The Trial 

Much of the trial focused on expert testimony 
concerning:  (i) geology, hydrogeology and 
groundwater migration; (ii) forensic 
geochemistry and petroleum “fingerprinting;” 
(iii) environmental investigation techniques and 
standards; and (iv) the reasonable remediation (if 
any) necessary for petroleum contamination 
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discovered on the Indian Creek property.  In 
almost every regard, the court found BNSF’s 
expert testimony more compelling and 
persuasive than Indian Creek’s.  Two areas of 
testimony worth brief discussion are forensic 
chemistry and reasonable remediation 
techniques.    

Court Accepts BNSF’s Forensic Evidence 

A central issue at trial was whether the petroleum 
contamination on Indian Creek’s property was 
diesel fuel or some other petroleum product 
associated with the property’s long history of 
industrial use.  BNSF’s forensic chemistry expert 
testified that the Indian Creek contamination was 
almost entirely heavy fuel oil and gasoil 
unrelated to the train accident.  His testimony 
combined standard gas chromatography with a 
sophisticated analysis of the samples for genetic 
biomarkers and other molecular indicators.  The 
court found BNSF’s forensic testimony “more 
reliable, compelling and persuasive” than Indian 
Creek’s evidence based in part on: 

(i)   BNSF’s use of more modern and 
comprehensive techniques and 
technologies;  

(ii) the court’s assessment of the 
comparative scope, thoroughness and 
scientific bases for BNSF’s forensic 
expert reports and Indian Creek’s 
forensic expert reports. 

The court found that the petroleum 
contamination on the Indian Creek property was 
heavy fuel oil and gasoil, not diesel fuel, and that 

the contamination did not come from the train 
accident. 

Court Rejects Plaintiffs’  
“Dig and Haul” Remedy 

The court also rejected Indian Creek’s proposed 
remediation plan and associated damage theory.  
Indian Creek’s theory was based entirely on total 
petroleum hydrocarbon (TPH) levels, and not on 
specific contaminants of concern (which were all 
below residential levels).  Indian Creek’s damage 
theory was based on the cost to excavate and 
remove all soil with TPH levels above the 
regulatory default levels, while ignoring the 
higher and more appropriate site specific TPH 
level the IEPA had approved for the Indian Creek 
property.  Indian Creek’s expert testified that the 
likely cost of the proposed remediation plan was 
$6.2 million. 

The court found Indian Creek’s proposed “dig 
and haul” remediation plan to be unnecessary and 
unwarranted, and the proposed cost to be 
unreasonable.  Indian Creek presented no 
evidence that the proposed remediation was 
required under any regulatory standard, or was 
necessary to protect human health.  The court 
accepted BNSF’s expert testimony that the 
proposed remediation was environmentally 
irresponsible.  Among other things, Indian 
Creek’s proposed remediation would require 
3,000 to 4,000 truckloads of various materials to 
come onto and leave the property, with resultant 
excessive dust and carbon emissions.  The 
remediation plan thus did not comply with 
IEPA’s directives for “green” remediation.     
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Based on all the evidence, the court found Indian 
Creek failed to carry its burden of proof on the 
claim that diesel fuel from the train accident 
contaminated its property, and on the separate 
issue of damages.  The court therefore entered 
judgment for BNSF on all claims and issues.  
Indian Creek has filed a notice of appeal. 

 

When is a CWA Permit Required for 
Migration of Contaminated 

Groundwater?  EPA and Courts 
Wrestle with the Issue 

 
By: Pam Nehring and Sean Sullivan 
 
Companies and industries that operate sewer 
systems, ash ponds, retention ponds, surface 
impoundments, underground storage tanks and 
the like should be watching with interest 
regulatory and judicial developments on the 
reach of the Clean Water Act (CWA) permitting 
program.  The U.S. Environmental Protection 
Agency (EPA) has requested public comments 
on whether EPA should review and potentially 
revise its previous statements about application 
of the CWA NPDES permit program to pollutant 
discharges from point sources that reach 
jurisdictional surface waters via groundwater or 
other subsurface flow.  EPA has never stated that 
permits are required for pollutant discharges to 
groundwater in all cases, but has taken the 
position that permits are required where “there is 
a direct hydrological connection between 
groundwaters and surface waters.”  EPA now 
seeks comment on: (i) whether subjecting such 

releases to CWA permitting is “consistent with 
the text, structure, and purposes” of the CWA; 
(ii) whether such discharges through 
groundwater “would be better addressed” 
through other federal authorities; and (iii) 
whether some or all such discharges are 
addressed adequately through existing state or 
federal statutory and regulatory programs.  
Comments are due by May 21, 2018. 
 
Courts have not historically adopted the CWA 
interpretation embodied in the EPA’s previous 
statements.  Thus, in Village of Oconomowoc 
Lake v. Dayton Hudson Corp., 24 F.3d 962 (7th 
Cir. 1994), the Seventh Circuit held that the 
CWA does not assert “authority over ground 
waters, just because these may be hydrologically 
connected with surface waters.”  This year, 
however, both the Ninth Circuit and the Fourth 
Circuit have issued opinions recognizing the 
more expansive view of CWA application.  And 
there are more cases in the queue for appellate 
decision in the coming months. 
 

Ninth and Fourth Circuit Decisions 
 
In Hawaii Wildlife Fund v. City of Maui, 881 
F.3d 754 (9th Cir. 2018), the Ninth Circuit held 
that a NPDES permit is required for 
contaminated groundwater recharging into 
surface water.  Environmental groups brought a 
CWA citizen suit against the City of Maui for 
discharging treated sanitary effluent water into 
the ocean.  The City had a permit for disposing 
of treated sanitary effluent into four permitted 
deep injection wells.  A tracer dye test conducted 
by EPA and others showed that the dye 
eventually reached the ocean.  The Ninth Circuit 
affirmed the district court ruling that the 
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discharge came from a point source (the well) 
and that “more than [a] de minimis” amount of 
pollutants were “fairly traceable from the point 
source... such that the discharge is the functional 
equivalent of a discharge into a navigable water.”  
The court did not articulate a specific test for 
determining when a discharge is either “de 
minimis” or “fairly traceable” to the point source. 
 
The Fourth Circuit cited Hawaii Wildlife Fund in 
an April 12, 2018 opinion reversing dismissal of 
plaintiff’s CWA citizen suit.  In Upstate Forever 
v. Kinder Morgan Energy Partners, L.P., ___ 
F.3d ___, 2018 WL 1748154 (4th Cir. 2018), 
gasoline was discharged into the groundwater 
through a leak in an underground pipeline that 
had been repaired at the time the lawsuit was 
filed.  The Fourth Circuit first held that plaintiff 
alleged a continuing violation of the CWA even 
though the leak had been repaired.  The court 
noted that the CWA does not require that the 
point source continue to release a pollutant for a 
violation to be ongoing, only that there be an 
ongoing “addition . . . to navigable waters.” 
 
The court further held that a discharge of a 
pollutant that moves through ground water 
before reaching navigable waters may constitute 
a discharge of a pollutant within the meaning of 
the CWA, if the discharge is “sufficiently 
connected to navigable waters.”  The court cited 
EPA’s “direct hydrological connection” 
statements, and noted that EPA’s interpretation 
“warrants respectful consideration.”  The court 
wrote: 
 
 

In light of the above considerations, we 
hold that a plaintiff must allege a direct 

hydrological connection between 
ground water and navigable waters in 
order to state a claim under the CWA for 
a discharge of a pollutant that passes 
through ground water. 

 
The court viewed the EPA’s “direct hydrological 
connection” concept to be roughly equivalent to 
the Ninth Circuit’s “fairly traceable” concept in 
Hawaii Wildlife Fund, and observed that such 
determinations are necessarily fact-specific.  The 
Upstate Forever court held that plaintiff’s 
allegations in that case were sufficient to state a 
claim because the navigable waters were 
allegedly 1,000 feet or less from the point source.    
 

 More Appellate Decisions Coming 
 
There are at least three more pending appellate 
cases addressing similar issues.  On March 21, 
2018, the Fourth Circuit heard oral argument in 
Sierra Club v. Virginia Elec. & Power Co., 247 
F. Supp. 3d 753, 758 (E.D. Va. 2017), which 
involves alleged discharge of arsenic from closed 
coal ash landfills to a river, through the 
groundwater.  The district court held that the coal 
ash landfills were point sources and that the 
arsenic migration through the ground water 
constituted an unpermitted discharge.   
 
The Sixth Circuit has two cases pending, in 
which the district courts reached different 
conclusions.  In Tennessee Clean Water Network 
v. Tennessee Valley Auth., 273 F. Supp. 3d 775 
(M.D. Tenn. 2017), the district court held that the 
CWA covers discharges of pollutants from ash 
ponds that reach surface water through 
groundwater.  By contrast, in Kentucky 
Waterways Alliance v. Kentucky Utilities Co., 
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2017 WL 6628917 (E.D. Ky. December 28, 
2017), the district court dismissed a CWA citizen 
suit involving coal combustion pollutants from a 
coal-fired power plant that migrated to 
groundwater and eventually reached surface 
waters.   
 
Parsing the meaning of jurisdictional “waters of 
the United States” and various methods of 
establishing hydrological connectivity and 
resulting legal consequences, has been difficult 
for all concerned.  It adds another layer of 
complexity and potential for regulation as well as 
citizen suits in an already challenging area, and it 
appears that courts and the EPA are struggling to 
establish a consistent approach.  The EPA’s 
request for public comment on this and related 
issues can be found at 83 Fed. Reg. 7126 (Feb. 
20, 2018). 
 

Federal Agencies Advance One 
Federal Decision Policy for Permitting 

Major Infrastructure Projects 
 
By: Pam Nehring 
 
Projects that require an Environmental Impact 
Statement under the National Environmental 
Policy Act (NEPA) may involve multiple federal 
agencies, each with a different scope of review 
and permitting time frame.  The review process 
is often onerous and time consuming adding 
unpredictability and added cost to the project.  
The One Federal Decision policy articulated in 
Executive Order 13807 calls for federal agencies 
to streamline the environmental permitting 
process for major infrastructure projects.  Federal 
agencies have recently taken concrete steps to 
help make that policy a reality. 

The Council on Environmental Quality and the 
Office of Management and Budget established a 
framework for implementing the One Federal 
Decision policy with a Memorandum of 
Understanding (MOU) among key federal 
agencies responsible for permitting major 
infrastructure projects.  Effective April 10, 2018, 
the MOU calls for completion of the 
environmental review in a single Record of 
Decision within no more than two years from the 
date of the Notice of Intent to prepare the 
Environmental Impact Statement.   

The MOU outlines a process to determine the 
Lead Agency, which, in coordination with other 
federal agencies, sets a permitting schedule with 
identifiable project milestones at the outset 



 
 
 
  

 
 
 

7 

(Permitting Timetable).   The Lead Agency is 
also to coordinate with state, tribal and local 
agencies.  The Permitting Timetable will be 
updated, and as necessary modified, at least 
quarterly.  Federal agencies commit to adhering 
to the schedule “to the maximum extent 
practicable and permitted by law.”  A copy of the 
Permitting Timetable will be publically available 
online on the Federal Permitting Dashboard 
platform.        

The federal agencies involved in the NEPA 
review are to conduct their respective reviews 
concurrently.  The agencies are tasked with 
active communication and consultation early in 
the permitting process, and with identifying 
obstacles and potential solutions.  If there is a 
dispute among the federal agencies, the MOU 
provides a framework and timeline to resolve 
them.  

So far, twelve federal agencies have signed the 
MOU, including the Environmental Protection 
Agency, Army Corps of Engineers, Advisory 
Council on Historic Preservation, Department of 
Agriculture, Department of Commerce, 
Department of Energy, Department of Homeland 
Security, Department of Housing and Urban 
Development, Department of Interior, 
Department of Transportation, Federal Energy 
Regulatory Commission and the Federal 
Permitting Improvement Steering Council.   

The next step is for each federal agency, within 
90 days, to prepare and submit plans to facilitate 
the efficient implementation of the One Federal 
Decision policy.  The MOU acknowledges that 

funding, personnel and other priorities may affect 
the federal agencies’ ability to implement all 
aspects of the MOU.   In addition, the MOU is 
not enforceable and no legal rights or benefits are 
created by its terms.  Nevertheless, measures to 
streamline the NEPA permitting process are 
welcome.  

 
Brownfields Amendments  

in the BUILD Act 
 
By: Pam Nehring 
 
Consistent with the goals of the Administration’s 
Legislative Outline for Rebuilding Infrastructure 
in America, issued  February 12, 2018, Congress 
passed the Brownfields Utilization, Investment, 
and Local Development Act of 2018 (BUILD) as 
part of the Consolidated Appropriations Act of 
2018.  BUILD addresses potential tenant and 
governmental liability under the Comprehensive 
Environmental Response, Compensation, and 
Liability Act (CERCLA) in order to stimulate 
development. 

Tenants have potential exposure to CERCLA 
liability as owners or operators of contaminated 
property.  While tenants were eligible for liability 
exemptions afforded to bona fide purchasers, 
BUILD amends CERCLA to outline the criteria 
for the exemptions.  Under CERCLA, a bona fide 
purchaser must perform “all appropriate inquiry” 
with a Phase I Environmental Assessment to 
determine the environmental condition of the 
property prior to acquisition, then exercise 
reasonable care with respect to whatever 
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contaminants were discovered.  Under BUILD, a 
tenant may either rely on the landlord having 
satisfied these elements, or perform its own due 
diligence, satisfying the “all appropriate inquiry” 
as long as the tenant continues to exercise due 
care and satisfies other criteria.  In addition, the 
previous definition of “contractual relationship” 
precluded tenants from asserting a third party 
defense under CERCLA because a lease was 
considered a “contractual relationship.”  BUILD 
now excludes leases from this definition.  

BUILD clarifies the CERCLA liability 
exemption for governmental entities who acquire 
title to contaminated property.  Before, the 
governmental entity enjoyed an exemption if it 
acquired title “involuntarily through bankruptcy, 
tax delinquency, abandonment, or other 
circumstances in which the government 
involuntarily acquires title by virtue of its 
function as sovereign.”  Under BUILD, the term 
“involuntarily” was deleted and the exemption 
now applies to acquisitions “through seizure or 
otherwise in connection with law enforcement 
activity, or through bankruptcy, tax delinquency, 
abandonment, or other circumstances in which 
the government acquires title by virtue of its 
function as sovereign.”   

BUILD provides funding for brownfield grants, 
loans, and programs.  BUILD also expands 
eligibility for Brownfields grants and loans to 
other public owners and some non-profit 
organizations.  In addition, the Petroleum 
Brownfield Enhancement section provides that 
certain orphan petroleum sites are also now 
eligible for Brownfields funding.      

 
Please contact Daley Mohan Groble with any 
questions about the above topics or other 
environmental law issues. Pam Nehring is an 
experienced environmental attorney and can be 
reached at: pnehring@daleymohan.com.  

 

 

 

 

 

 

 

 


